UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

______________________________ «
RENU GUPTA,

Plaintiff,
V. : Gvil No. 3:98CV02153( AW)
CI TY OF NORWALK, :

Def endant . ;
______________________________ X

RULI NG ON MOTI ON FOR SUMMVARY J UDGVENT

The plaintiff, Renu GQupta (“Gupta”), brings this action
agai nst her enployer, the Cty of Norwalk (the “City”) in siXx
counts, alleging that the Gty: (1) violated the Famly and
Medi cal Leave Act, 29 U S. C. 8§ 2601, et seq. (the “FM.A"); (2)
unlawful ly retaliated against the plaintiff for exercising her
rights under the FMLA, in violation of 29 U S.C. 8 2615(a)(2);
(3) deprived the plaintiff of her constitutional right to
procedural due process, in violation of 42 U S.C. § 1983; (4)
intentionally inflicted enotional distress upon the plaintiff;
(5) negligently inflicted enotional distress upon the plaintiff;
and (6) discrimnated against the plaintiff on the basis of her
national origin, in violation of Title VII of the Cvil R ghts
Act of 1964, as anended, 42 U.S.C. § 2000e et seq. (“Title
VII1"). The defendant has noved for sunmmary judgnment as to each

count of the First Substituted Conplaint. For the reasons set



forth bel ow, the defendant’s notion for sumrary judgnent is
being granted, in part, and denied, in part.

I . FACTUAL BACKGROUND

The plaintiff is an Anerican citizen of |ndian descent.

On or about April 25, 1983, the plaintiff was hired by the
City as a nutritionist for the City’s WC program On or about
April 16, 1984, the plaintiff was pronoted to the position of
Director of the WC program this position was |ater renaned
“Coordinator” of the WC program CGupta served as Director or
Coordi nator of the WC program from 1984 t hrough Novenber 13,
1998.

The plaintiff testified at her deposition that she had
problenms with Tinothy Callahan (“Callahan”), the City' s Director
of Health, for many years. She stated: “Tim|[Callahan], he
called me nanes. He called ne an Indian bitch. He called ne --
he said this is freaking shit. He threw the papers at ne.”
Gupta Dep. at 22. Q@upta further testified that she felt
t hroughout her enploynent with the Gty that she was treated
differently because of her race and/or national origin in
vari ous ways, including not being permtted to attend certain
conferences and not receiving a bonus that was set aside for the
person hol ding her position. 1In addition, Qupta testified that
al t hough fundi ng was available fromthe state to provide WC

services to Hispanic aliens, and the WC programwas required to



serve aliens, Callahan would not permt her to do so.

In 1998, the plaintiff requested that she be permtted to
take vacation time fromApril 13, 1998 through April 20, 1998
because of a famly energency, specifically, the fact that her
grandnot her in India was dying. The vacation was approved, and
the plaintiff was scheduled to return to work on April 21, 1998.
On or about April 16, 1998, the plaintiff’s sister, Archana Seth
(“Seth”) contacted Hel ene Hei ssenbuttel (“Heissenbuttel”), the
plaintiff’s i medi ate supervisor, and infornmed her that the
plaintiff had becone seriously ill while in India. Seth also
told Hei ssenbuttel that Gupta’s doctor had advised her not to
travel due to her illness.

On April 28, 1998, Heissenbuttel sent a letter to Gupta's
home, a copy of which she also sent to Seth. The letter stated
that the call from Seth was insufficient to excuse Gupta’s
absence beyond April 21, 1998, and that Gupta would be required
to submt a statenent from a physician including information
regardi ng how | ong Gupta woul d be out of work. The letter
stated: “You nust immediately report a valid reason for your
absence to either nyself or Tinothy Callahan. |[If | do not
receive a valid reason for your absence by noon on Friday, My
1, 1998[,] | will initiate further action regardi ng your
enpl oynent with the Gty of Norwalk.” Mt. Summ Jm. Ex. C

On May 1, 1998, Seth sent a note to Heissenbuttel by
facsimle, attaching a statenent fromDr. K K Soni of Panipat,
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India dated April 23, 1998. The doctor’s statenent reads: “It
is certified that Ms. Renu Gupta is suffering fromP. U O
(Pyrexia of Unknown Origin). She is under ny [care] since 16th
April 1998 and necessary tests are being carried out. She is
advised not to travel.” Mt. Summ Jnt. Ex. D. This facsimle
was received by Heissenbuttel at 9:00 a.m on My 1, 1998.

On or about May 11, 1998, Callahan wote a letter to the
plaintiff. The letter stated that because CGupta had not
contacted the City since May 1, 1998, CGupta’'s absence from work
was consi dered “unauthorized”. The letter further stated: “Upon
your arrival and prior to your return to work, you nust schedul e
to nmeet with Ms. Heissenbuttel and nyself. Absent a
sati sfactory explanation for your absence and your failure to
communicate with us, the City reserves the right to take
appropriate disciplinary action up to and i ncl udi ng
termnation.” Mt. Summ Jm. Ex. E. Callahan sent a copy of
this letter to Gupta’s honme address, as well|l as one to her care
of Seth, requesting that Seth forward the letter to CGupta.

On or about May 12, 1998, Dr. Soni wote another note,
whi ch was apparently sent by facsimle to the Gty. The note
reads: “It is certified that Ms. Renu Gupta is suffering from
Typhoid Fever. She is under ny [care] and advi sed conpl ete
rest.” Mt. Summ Jm. Ex. F.

On or about June 2, 1998, Callahan wote a letter to Gupta
whi ch he again mailed to her hone address as well as to her
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sister. This letter reads, inits entirety:

The only information we have received to explain
your unaut hori zed | eave has been notes fromDr. Soni of
the Soni Hospital. This information was relayed to us
by Archana Seth, your sister. Since we have not heard
directly from you, your wunauthorized |leave is also
unpaid. In the event you do not contact ne directly by
June 8, 1998, | wIll consider termnation of your
enpl oynent with the Gty of Norwal k.

Mot. Summ Jmt. Ex. H

On or about June 2, 1998, Callahan also wote a letter to
Dr. K K Soni and Dr. Veena Soni. The letter reads, in part,
as foll ows:

A note signed by you dated May 12, 1998 di agnosi ng
Renu Qupta as having Typhoid fever was sent to ne. |
represent Ms. Qupta s enployer, the Gty of Norwalk
Ms. Qupta has not contacted us directly, as is required
by our work rules. In order for us to conply wth
government regulations we are attenpting to gather
information on the health status of this enpl oyee. Your
assistance in this regard i s appreciated.

Please forward to ne a letter describing the
serious nedical condition that is preventing Ms. Qupta
from returning to work. | also need to know the
probable length of the nedical |eave and a date the
enpl oyee can be expected to return to work.

Mot. Summ Jmt. Ex. K
On June 22, 1998, the City received a note by facsimle

fromDr. Abhijit Nan fromlIndia, which reads as foll ows:

“Certified that Renu Gupta . . . is suffering fromtyphoid fever
from|[My 28, 1998] and is under treatnment. | advised her rest
for one nonth.” Mt. Summ Jnt. Ex. |

On July 6, 1998, the City received a note signed by Doctor
S. B. Mikherjee of Calcutta, India, and dated June 25, 1998,
-5-



which reads: “Certified that Renu Gupta is under ny treatnent

for rel apse Typhoid Fever from|[June 15, 1998]. | advised her
to take conplete bed rest for another 6 wks.” Mt. Summ Jnt.
Ex. J.

Also, Dr. K. K Soni wote a letter to Call ahan dated
August 8, 1998, which reads, in part, as follows:

Ms. Gupta had high fever on [April 14, 1998] which
was di agnosed as typhoid fever |ater. She devel oped
severe conplications and [i ntestinal henorrhage] | eadi ng
to severe anaem a. She was advised conplete bed rest
during this period. Unfortunately, she had a rel apse of
typhoi d fever.

During this period she was not all owed to | eave the
house (i.e. for [April 16, 1998] to [August 6, 1998])

Now on exam nation she is allright but has sone
weakness. She is allowed to travel and join her job
with advise to begin 3 tines per week for one nonth.
There after she can resune her normal schedul e.
Mot. Summ Jnt. Ex. K

On August 10, 1998, Cupta inforned the Gty that she was
capabl e of resum ng her duties at work. However, the Cty told
Gupta that she was not to report to work at that tinmne. On
August 12, 1998, CGupta attenpted to resune her duties but was
prevented fromentering the building in which she worked. The
sane day, Qupta received a nenorandumfromthe City' s Director

of Personnel stating that a neeting had been schedul ed for

August 14, 1998 to discuss Qupta’'s absence fromwork from Apri



21, 1998 to that date. GQupta attended the neeting.! The
plaintiff was not infornmed that the neeting involved possible
di sciplinary action against her; she was not infornmed at the
nmeeti ng of any charges agai nst her, nor was she given an
opportunity at that time to refute any such charges.

On or about August 26, 1998, Call ahan spoke to Dr. Soni by
t el ephone, and then wote a letter to the doctor. The letter
reads, in part, as follows:

Pl ease provide the date of onset of typhoid fever,
the basis for diagnosis (clinical, serologic, culture)
and the date treatnment started.

| understand typhoid is a reportable di sease. WAs
this case investigated, were other cases found and was
t he source found?

In your August 8, 1998 letter, you cleared M.
GQupta to return to work 3 days per week for 1 nonth with
a normal schedule to follow Ms. CQupta appeared
extrenely weak | ast week. @G ven your proposed schedul e,
| am concerned of a relapse. How probable is this?
Finally, is Ms. CGupta a carrier of typhoid and, if so,
shoul d precautions be taken?

Mem OCpp. Summ Jnt. Ex. 24.2

! The court has been unable to locate in either party’'s
papers any description of what occurred at this neeting.
However, Qupta apparently produced at the neeting her airline
tickets and itinerary for her travel to India; these docunents
were included as exhibits to the defendant’s notion for summary
judgnent. The evidence suggests that the defendant believes
t hat these docunents were sonehow altered. However, the
defendant fails to provide any specifics.

2 The World Health Organi zation’s website describes typhoid
fever as foll ows:

Typhoi d fever is caused by Sal nonel l a typhi, the typhoid

bacillus. At present, there are 107 different strains

of the bacteria. Typhoid fever is characterized by the
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On or about August 29, 1998, Dr. Soni sent a note to
Cal |l ahan by facsimle in response to Callahan’s letter. The
note stated that in Dr. Soni’s experience, there was no chance
of a relapse and that GQupta therefore could no | onger be
considered a typhoid carrier. The note further stated that
Gupta had presented with “pyrexia of unknown origin” on Apri
23, 1998, and that Gupta had been di agnosed with typhoid fever
on April 30, 1998 clinically and by nedical tests. Gupta began
treatnent on the day she was diagnosed. Finally, Dr. Soni
stated that typhoid fever is not reportable to any governnent
agency. See Mot. Summ Jnt. Ex. M

Gupta was not contacted by the City after the August 14,
1998 neeting. However, she was apparently suspended from work
for three weeks (15 days) after the neeting. Gupta was not

i nformed of the suspension. She wote a letter on August 31,

sudden onset of sustained fever, severe headache,

nausea, severe |loss of appetite, constipation or
sonetinmes diarrhoea. Severe forns have been descri bed
with nental dullness and neningitis. Case-fatality

rates of 10% can be reduced to less than 1% wth

appropriate antibiotic therapy.
Wrld Health Organi zation, Fact Sheet N149 (March 1997),
available at http://www. who.int/inf-fs/en/fact149. htm .

The National Library of Medicine' s online nedical
encycl opedi a states that typhoid fever “usually resolves in 2 to
4 weeks with treatnment. The outconme is likely to be good with
early treatnment, but becones poor if conplications devel op.
Cases in children are mlder, and are nore debilitating in the
el derly. Relapse may occur if the treatnment has not fully
eradicated the infection.” United States National Library of
Medi ci ne, MedLi ne Plus Medical Encycl opedia, available online at
http://ww. nl mni h. gov/ nedlineplus/ency/article/001332. htm
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1998 which reads, in part, as follows:

| amwiting you today because | can no | onger borrow

money to survive. Therefore, if +this wuntenable
situation is not resolved by this Friday at noon
(Septenmber 5, 1998), | wll be forced to pursue

appropriate renedi al recourse.

Compl. Ex. 6. The plaintiff was contacted and permtted to
return to work effective Septenber 10, 1998. On Septenber 9,
1998, @upta |l earned that she had been suspended for the
precedi ng three weeks, and that was why she had not been
permtted to return to work.

The City refused to pay Gupta for 29 days she did not work.
Gupta requested that she be paid for these days, as she had sick
tinme available and clainmed to have been ill during the tinme she
was out of work.

On Septenber 15, 1998, Cupta filed a grievance against the
City requesting that the City pay her for 15 days and renove a
letter fromher file. The grievance was deni ed by Heissenbuttel
on Septenber 18, 1998.

Gupta clains that, after she returned to work, she was not
allowed to function in her former role as the Director of the
W C program Al though Gupta had fornmerly attended conferences
and neetings, these were now attended by her subordi nates.

Gupta was absent fromwork on Cctober 20, 21, 22 and 23,
1998; Qupta infornmed the Gty that she was sick on those days.
However, Hei ssenbuttel contacted Gupta on Cctober 22, 1998 and
told her that she would need to present a note from her doctor

-0-



when she returned to work, verifying that she was sick. Gupta
returned to work on Cctober 26, 1998, but did not bring a note
fromher doctor. Heissenbuttel suspended Gupta w thout pay for
one day for insubordination as a result. On Cctober 27, 1998,
Gupta filed a grievance of this suspension, which was deni ed by
Hei ssenbuttel .

On or about Novenber 9, 1998, Cupta infornmed the City that
she intended to resign her position effective Novenber 15, 1998.

On or about Cctober 2, 1998, CGupta had been offered a
position as a “Senior Consultant I1” with a conpany in New
Jersey. On or about COctober 8, 1998, Gupta had accepted this
position, with a start date of Novenmber 16, 1998.

GQupta testified at her deposition that as a result of the
actions of Callahan and ot her agents of the defendant, she
suffered severe enotional distress, as well as physical ailnents
i ncluding insomia, ulcers, and cardiac pal pitations.

1. LEGAL STANDARD

A notion for sunmary judgnent may not be granted unless the
court determnes that there is no genuine issue of material fact
to be tried and that the facts as to which there is no such

i ssue warrant judgnent for the noving party as a matter of |aw.

Fed. R Cv. P. 56(c). See (allo v. Prudential Residential
Servs., 22 F.3d 1219, 1223 (2d Cr. 1994). Rule 56(c) “nmandates

the entry of summary judgnment . . . against a party who fails to
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make a showi ng sufficient to establish the existence of an
el enent essential to that party’s case, and on which that party

wi |l bear the burden of proof at trial.” Celotex Corp. V.

Catrett, 477 U. S. 317, 322 (1986).
When ruling on a notion for sunmary judgnment, the court
must respect the province of the jury. The court, therefore,

may not try issues of fact. See, e.qg., Anderson v. Liberty

Lobby, Inc., 477 U. S. 242, 255 (1986); Donahue v. Wndsor Locks

Bd. of Fire Conmirs, 834 F.2d 54, 58 (2d G r. 1987); Heynman v.

Commerce & Indus. Ins. Co., 524 F.2d 1317, 1319-20 (2d Cr

1975). It is well established that “[c]redibility

determ nations, the weighing of the evidence, and the draw ng of
legitimate inferences fromthe facts are jury functions, not
those of the judge.” Anderson, 477 U S. at 255. Thus, the
trial court’s task is “carefully limted to discerning whether
there are any genuine issues of nmaterial fact to be tried, not
to deciding them Its duty, in short, is confined . . . to

i ssue-finding; it does not extend to issue-resolution.” @Gllo,

22 F.3d at 1224,

Summary judgnent is inappropriate only if the issue to be
resolved is both genuine and related to a material fact.
Therefore, the nere existence of sone alleged factual dispute
between the parties will not defeat an otherw se properly
supported notion for summary judgnent. An issue is “genuine

if the evidence is such that a reasonable jury could

-11-



return a verdict for the nonnoving party.” Anderson, 477 U. S
at 248 (internal quotation marks omtted). A nmaterial fact is
one that would “affect the outcone of the suit under the
governing law.” 1d. As the Court observed in Anderson: “[T]he
materiality determnation rests on the substantive law, [and] it
is the substantive law s identification of which facts are
critical and which facts are irrelevant that governs.” [d.
Thus, only those facts that nust be decided in order to resolve
a claimor defense will prevent summary judgnent from being
granted. \Wen confronted with an asserted factual dispute, the
court nust exam ne the elenents of the clains and defenses at

i ssue on the notion to determ ne whether a resolution of that

di spute could affect the disposition of any of those clains or
defenses. Immaterial or mnor facts wll not prevent summary

judgnent. See Howard v. d eason Corp., 901 F.2d 1154, 1159 (2d

Cr. 1990).

When review ng the evidence on a notion for summary
judgnent, the court nust “assess the record in the |ight nobst
favorable to the non-novant and . . . draw all reasonable

inferences inits favor.” Winstock v. Colunbia Univ., 224 F. 3d

33, 41 (2d G r. 2000)(quoting Del aware & Hudson Ry. Co. v.

Consol. Rail Corp., 902 F.2d 174, 177 (2d Cr. 1990)). Because

credibility is not an i ssue on summary judgnent, the nonnovant’s

evi dence nust be accepted as true for purposes of the notion.
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Nonet hel ess, the inferences drawn in favor of the nonnovant nust
be supported by the evidence. “[Mere speculation and
conjecture” is insufficient to defeat a notion for summary

judgnent. Stern v. Trs. of Colunbia Univ., 131 F.3d 305, 315

(2d Cir. 1997) (quoting W _Wrld Ins. Co. v. Stack Ql, Inc.

922 F.2d 118, 121 (2d. Gr. 1990)). Moreover, the “nere
exi stence of a scintilla of evidence in support of the
[ nonnovant’ s] position” wll be insufficient; there nust be
evi dence on which a jury could “reasonably find” for the
nonnovant. Anderson, 477 U.S. at 252.

Finally, the nonnoving party cannot sinply rest on the
allegations in its pleadings since the essence of summary
judgnent is to go beyond the pleadings to determne if a genuine

i ssue of material fact exists. See Celotex Corp., 477 U.S. at

324. “Athough the noving party bears the initial burden of
establishing that there are no genuine issues of material fact,”
Wei nst ock, 224 F. 3d at 41, if the novant denonstrates an absence
of such issues, a limted burden of production shifts to the
nonnmovant, which nust “denonstrate nore than sonme netaphysi cal
doubt as to the material facts, . . . [and] nust cone forward
with specific facts show ng that there is a genuine issue for

trial.” Aslanidis v. U S. Lines, Inc., 7 F.3d 1067, 1072 (2d

Cir. 1993)(quotation marks, citations and enphasis omtted).

Furt hernore, “unsupported allegations do not create a nateri al
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i ssue of fact.” Weinstock, 224 F.3d at 41. |If the nonnobvant
fails to neet its burden, summary judgnent shoul d be granted.

111. DI SCUSSI ON

The defendant has noved for summary judgnent on all six
counts of the conplaint. The defendant argues, as a threshold
matter, that the plaintiff’'s clains are barred in their entirety
for two reasons. First, the defendant contends that each of the
plaintiff's clains is barred by section 301 of the Labor
Managenment Rel ations Act, codified at 29 U.S.C. § 185(a).
However, the Labor Managenent Rel ations Act applies only to
“enpl oyers” as defined therein, and the Act defines “enpl oyer”
as follows:

The term "enployer"” includes any person acting as an

agent of an enployer, directly or indirectly, but shall

not include the United States or any wholly owned

Gover nment corporation, or any Federal Reserve Bank, or

any State or political subdivision thereof
29 U S CA 8 152(2) (West 1998). The defendant in this case is
the Gty of Norwal k, which is a political subdivision of the

State of Connecticut. See Utd. Bldg. and Constr. Trades Counci

of Canden CXvy. and Vicinity v. Cty of Canden, 465 U.S. 208, 215

(1984) (“[A] municipality is merely a political subdivision of
the State fromwhich its authority derives.”). Therefore, the
Labor Managenent Rel ati ons Act does not apply here.

Second, the defendant contends that each of the plaintiff’s

clainms is barred by the doctrine of governmental immunity. The
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doctrine of governnmental imunity for nunicipalities has been
codified in Connecticut |law as Conn. CGen. Stat. 8§ 52-557n. This
statute reads, in relevant part, as follows:

(a) (1) Except as otherw se provided by I aw, a political
subdi vi sion of the state shall be liable for damages to
person or property caused by: (A) The negligent acts or
om ssions of such political subdivision or any enpl oyee,
of ficer or agent thereof acting within the scope of his
enpl oynent or official duties . :

(2) Except as otherwi se provided by law, a politica
subdi vi sion of the state shall not be |iable for damages
to person or property caused by: (A) Acts or om ssions
of any enployee, officer or agent which constitute
crimnal conduct, fraud, actual malice or wlful
m sconduct; or (B) negligent acts or om ssions which
require the exercise of judgnment or discretion as an
official function of the authority expressly or
inpliedly granted by | aw.

Conn. Gen. Stat. 8§ 52-557n (West 2002). However, “there is no
immunity defense, either qualified or absolute, available to a
muni ci pal ity sought to be held liable under 42 U S.C § 1983.”

&ol dberg v. Town of Rocky Hill, 973 F.2d 70, 74 (2d Gr. 1992).

Also, as to the Title VII claim “[w hen the Act was first
passed nunicipalities were not defined as ‘enployers’ under
Title VII, see 42 U.S.C. 8§ 2000e(b), and therefore were not
subject to its provisions. The Equal Enploynment Opportunity Act
of 1972, 86 Stat. 103, effective date, Mar. 24, 1972, anended
the statute so as to bring municipal enployers withinits

purview.” Quardians Assoc. of the New York Gty Police Dept. v.

Cvil Serv. Commin of the Cty of New York, 633 F.2d 232, 236

n.5 (2d Gr. 1980). Thus, Conn. Gen. Stat. § 52-557n does not
provide the City with immunity fromsuit under either 42 U S. C
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§ 1983 or Title VII.

The analysis is simlar with respect to the FMLA. The
“enpl oyers” covered by the FM.A include public agencies, see 29
US CA 8§ 2611(4) (West 1999), and the definition of “public
agency” includes “the governnent of a State or political
subdi vision thereof.” See 29 U S.C A 8 203(x) (West 1998).
Al'so, it should be noted that Conn. Gen. Stat. 8 52-557n, which
was enacted as part of Connecticut’s Tort Reform Act, 1986 Conn.
Acts 86-338 (Reg. Sess.) and 1987 Conn. Acts 87-227 (Reg.
Sess.), applies only to tort clains and thus does not apply to

actions brought under the FMLA. See Sanzone v. Board of Police

Comm ssi oners, 592 A 2d 912 (Conn. 1991); Douglass B. Wight et

al ., Connecticut Law of Torts 480 (3d ed. 1991). Therefore,

Conn. Gen. Stat. 8 52-557n does not bar the plaintiff’s clains
under the FM.A

As di scussed bel ow, however, the plaintiff’'s claimfor
intentional infliction of enotional distress is barred by Conn.
Gen. Stat. 8§ 52-557n, and al though her claimfor negligent
infliction of enptional distress is not barred by the statute,
it fails for another reason.

The Gty also contends that its notion should be granted as
to each of the plaintiff’s clainms, because no genui ne issue of
material fact exists and the undi sputed facts show that it is

entitled to judgnent as a matter of |aw
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A. Fi rst Count: FMA

The First Count sets forth a claimthat the defendant
violated the FMLA in several ways, including: refusing to grant
GQupta |l eave to which she was entitled; conditioning the grant of
such | eave on unlawful requirenents; suspending Gupta w thout
pay for 29 days; and failing to restore Gupta to her position
when she returned to work. The record shows that genui ne issues
of material fact exist as to whether the plaintiff was denied
one nore rights to which she was entitled under the FM.A
Summary judgnent on this count is therefore being denied.

B. Second Count: FM.A Retaliation

The Second Count sets forth a claimthat the defendant
retaliated agai nst Gupta for exercising her rights under the

FMLA by, inter alia, preventing Gupta fromresum ng her duties,

preventing other WC staff from communicating with Gupta, and

i nposing restrictions on Gupta’s future use of sick |leave. The
record shows that genuine issues of material fact exist as to
whet her the defendant retaliated against the plaintiff for
exercising her rights under the FMLA. Summary judgnent on this
count is therefore being denied.

C. Third Count: 42 U.S.C. 8§ 1983

The Third Count sets forth a claimunder 42 U.S.C. § 1983
based on violation of the plaintiff’s right to procedural due

process. The conplaint alleges that the defendant viol ated
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Gupta’s right to procedural due process when it suspended her
w t hout pay on several occasions in 1998; it also alleges that
the Gty failed to provide Gupta with notice of the reasons for
her suspension and a neani ngful opportunity to address those
reasons. The Cty contends that it is entitled to sunmary
judgment on this claimbecause the plaintiff was subject to a
col |l ective bargai ni ng agreenent which provi ded an adequate
process for review of any disciplinary actions, including the
suspension of the plaintiff, and that the plaintiff failed to
follow through with this process.® Gupta contends that the
col l ective bargai ning agreenent did not provide an adequate
remedy, and that she was entitled to a hearing prior to being
suspended. The court does not find persuasive the position
advanced by either party on this claim

As to the defendant’s contention that the plaintiff failed
to exhaust the renedies available to her under the collective
bar gai ni ng agreenent, the defendant has subm tted docunents
showi ng that CGupta filed grievances contesting each of the
di sciplinary actions taken against her. See, e.qg., Mt. Summ

Jnmt. at 55-56; Ex. P. Ex. S. The defendant has al so submtted

3 The coll ective bargai ning agreenment states that “[a]
grievance is any conplaint by an enpl oyee or the Union
concerning the interpretation or application of a provision of
this Agreenent.” Mt. Summ Jm. Ex. Qat 10. The plaintiff’s
conpl ai nt concerns her suspension wthout pay. The collective
bar gai ni ng agreenent covers suspensi ons and ot her discipline.
Thus, it appears that the plaintiff’s clainms were covered by the
agr eement .
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an excerpt of CGupta’s deposition at which she testified that the
City paid her for sonme of the days she was out sick, apparently
after Gupta filed a grievance requesting such paynent. See Mot.
Summ Jnt. Ex. 11 at 191. At one point inits notion, the Gty
argues that “the Plaintiff did exercise her rights through the
gri evance procedure within the Coll ective Bargaining Agreenent.”
Mot. Summ Jnt. at 55 (enphasis added). However, at another
poi nt, the defendant argues that the plaintiff failed to proceed
with her grievance to arbitration, see id. at 73, but fails to
of fer any evidence in support of this argunment.* Thus, based on
the record, the court concludes that genuine issues of materi al
fact exist as to whether Gupta exhausted the renedi es avail able
to her under the collective bargai ning agreenent.

The Suprenme Court addressed the issue of procedural due

process in the context of suspension without pay in Glbert v.

Homar, 520 U. S. 924 (1997). The Court stated:

To determ ne what process is constitutionally due,
we have generally balanced three distinct factors:
First, the private interest that will be affected by the
official action; second, the risk of an erroneous
deprivation of such interest through the procedures
used, and the probable value, if any, of additional or
substitute procedural safeguards; and finally, the
Governnent's interest.

4 The court notes that if it is true, as the City argues,
that “[t] he defendant addressed the grievance by a Heari ng,
removi ng the suspensions and making the Plaintiff whole”, Mot.
Summ Jnt. at 73, then it would be reasonable to concl ude that
the plaintiff should not have been expected to proceed further
with the grievance, because she woul d have won.
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Respondent contends that he has a significant private
interest in the uninterrupted receipt of his paycheck. But
whi | e our opini ons have recogni zed the severity of depriving
soneone of the means of his Ilivelihood, they have also
enphasi zed that in determ ning what process is due, account
must be taken of the length and finality of the deprivation.
Unli ke the enployee in Loudermll, who faced termnation
respondent faced only a tenporary suspensi on wi t hout pay. So
| ong as t he suspended enpl oyee receives a sufficiently pronpt
post suspension hearing, the lost inconme is relatively
i nsubstantial (conmpared wth termnation), and fringe
benefits such as health and life insurance are often not
affected at all.

G lbert, 520 U.S. at 931-32 (internal quotation marks and
citations omtted). Here, the plaintiff’s private interest that
was affected was her economic interest in receiving her ful

pay. QGupta clains that she was denied sick pay for 29 days
while she was in India, that she was suspended w t hout pay for
15 work days follow ng the August 14, 1998 neeting and that she
was al so suspended for one day w thout pay.

Under G lbert, this denial of sick pay and these
suspensi ons w thout pay are not sufficient to constitute
violations of the right to procedural due process so |long as
GQupta received a sufficiently pronpt post-deprivation hearing.
However, as to the suspension follow ng the August 14, 1998
nmeeting, Qupta clains that she was never notified of the
speci fic charges agai nst her, and was never given an opportunity
to refute those charges either before or after the suspension
was i nposed. Although the Suprenme Court has stated that it wll
“tolerate sone exceptions to the general rule requiring
predeprivation notice and hearing”, it wll do so “only in
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extraordi nary situations where sone valid governnental interest
is at stake that justifies postponing the hearing until after

the event.” United States v. Janes Dani el Good Real Property,

510 U.S. 43, 53 (1993) (internal quotation marks and citations
omtted). Here, however, it appears that the plaintiff was not
even given notice of the suspension until after she had
conpleted serving it, and the defendant points to no
governnmental interest that was served by the use of such a
pr ocess.

As to the other factors, the risk of erroneous deprivation
under such circunstances is a substantial one, because the
enpl oyer never gets to hear the enployee’'s side of the story.
Further, there is no indication in the record that the
additional cost to the City of providing adequate, either pre-
deprivation or post-deprivation, notice and hearing woul d have
been other than mnimal. Therefore, the court concl udes that
genui ne issues of material fact exist, at least wth respect to
t he suspension follow ng the August 14, 1998 neeting,® as to
whet her the plaintiff’s right to procedural due process was
viol ated, and that sunmary judgnment on this claimis not
appropri ate.

D. Fourth Count: Intentional Infliction of Enotional

> The parties did not focus on the other deprivations in
detail. Thus, granting summary judgnent as to the other
deprivations is not appropriate because the defendant has not
met its initial burden under the standard for summary judgnent.
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D stress
The plaintiff alleges in the Fourth Count of her conplaint
that the defendant intentionally inflicted enotional distress
upon her. The Connecticut Suprene Court has set forth the
necessary elenents of a claimfor intentional infliction of
enotional distress, as follows:

In order for the plaintiff to prevail in a case for
[tability under intentional infliction of enotional
di stress, four el enments nust be established. It nust be
shown: (1) that the actor intended to inflict enotional
distress or that he knew or should have known that
enotional distress was the likely result of his conduct;
(2) that the conduct was extrene and outrageous; (3)
that the defendant’s conduct was the cause of the
plaintiff's distress; and (4) that the enotional
di stress sustained by the plaintiff was severe.

Appleton v. Bd. of Educ., 757 A 2d 1059, 1062 (Conn. 2000)

(itnternal quotation marks and citations omtted). “Liability
for intentional infliction of enotional distress requires
conduct exceeding all bounds usually tolerated by decent

society, of a nature which is especially calculated to cause,
and does cause, nental distress of a very serious kind.” Ancona

v. Manafort Bros., Inc., 746 A 2d 184, 192 (Conn. App. 2000).

G ven that the plaintiff has to establish that the conduct
of the defendant’s enpl oyees was intentional, this claimis
barred by Conn. Gen. Stat. 8 52-557n, which provides that the
City is not liable for the “wilful m sconduct” of its enpl oyees.

This question was analyzed in Mner v. Town of Chesire, where

the court reasoned that:
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[Sjuch a claimis precluded by Conn. Gen. Stat. 8 52-557n,
whi ch provides, that “a political subdivision of the state
shall not be |iable for damages to person or property caused
by ... [a]Jcts or om ssions of any enpl oyee, officer or agent
whi ch constitute crimnal conduct, fraud, actual malice or
Wl lful msconduct...” Conn. Gen. Stat. 8§ 52-557n(a)(2) (A
(enphasi s added). Under Connecticut law, the term
“W || ful ness” is synonynous with “intentional.” Bhinder v.
Sun Co., 246 Conn. 223, 242 n. 14, 717 A 2d 202 (1998) (“Wile
[courts] have attenpted to draw definitional [distinctions]
between the terns willful, wanton or reckless, in practice
the three ternms have been treated as neaning the sane
thing.”), quoting Dubay v. Irish, 207 Conn. 518, 533, 542
A 2d 711 (1988); see also Elliott v. City of Waterbury, 245
Conn. 385, 415, 715 A . 2d 27 (1998) (Il egal concepts of wanton,
reckless, wllful, i ntentional and malicious conduct
i ndi stingui shabl e); Bauer v. WAst e Managenent of Connecti cut,
Inc., 239 Conn. 515, 527, 686 A 2d 481 (1996)(“A w llful act
is one done intentionally or with reckless disregard of the
consequences of one’s conduct.”).

126 F. Supp. 2d 184, 194 (D. Conn. 2000). Accordingly, the
defendant is entitled to summary judgnment on the claimfor
intentional infliction of enotional distress.

E. Fifth Count: Negligent Infliction of Enotional
Di stress

The Fifth Count sets forth a claimfor negligent infliction
of enotional distress. The defendant has noved for summary
judgment on this claimon the ground that negligent infliction
of enptional distress in the enploynent context is actionable
only where the defendant exhibited unreasonabl e behavi or during
the termnation process, and in this case, the plaintiff’s
enpl oynent was never term nated.

The Connecticut Suprene Court recognized a cause of action

for negligent infliction of enotional distress, where no
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physical injury ensues to the victim in Mntinieri v. S New

England Tel. Co., 398 A 2d 1180 (Conn. 1978). However, in

Parsons v. Utd. Techs. Corp., Sikorsky Aircraft Div., 700 A 2d

655 (Conn. 1997), the court stated that “negligent infliction of
enotional distress in the enploynent context arises only where
it 1s based upon unreasonabl e conduct of the defendant in the
termnation process.” Parsons, 700 A 2d at 667 (enphasis added)
(internal quotation marks omtted). The Connecticut Suprene
Court recently clarified that a claimof negligent infliction of
enotional distress may only be brought where the plaintiff

al l eges that she suffered enotional distress during the

term nation process,® and not as part of an ongoi ng enpl oynent

relationship. See Perodeau v. Cty of Hartford, 792 A 2d 752,

772 (Conn. 2002). The plaintiff has stated that in |ight of the
Per odeau deci sion, she will not pursue this claim and sunmary
judgnment will therefore be granted in favor of the defendant on
the Fifth Count.

F. Sixth Count: Title VI

The defendant clains that the plaintiff has failed to nake
out a prima facie case of discrimnation on the basis of her

race, national origin, and/or alienage under Title VII. The

61t should be noted, however, that “[t]hrough the use of
constructive discharge, the | aw recogni zes that an enpl oyee's
"voluntary' resignation may be, in reality, a dism ssal by an
enployer.” Brittell v. Dept. of Correction, 717 A 2d 1254, 1270
(Conn. 1998) (internal citations omtted).
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def endant further argues that even if the plaintiff can make out
a prima facie case, the defendant has offered evidence of a

| egitimate, non-discrimnatory reason for any adverse enpl oynent
action it took against the plaintiff.

The plaintiff ina Title VII disparate treatnent case “nust
establish a prima facie case of unlawful discrimnation by
showi ng that 1) she is a nenber of a protected class 2) who
performed her job satisfactorily (or who was qualified for a new
position) 3) who [suffered an adverse enpl oynment action] 4)

under circunstances giving rise to an inference of

discrimnation (or retaliation).” Stratton v. Dept. for the

Aging for the Gty of New York, 132 F.3d 869, 879 (2d Cr

1997). See also Fisher v. Vassar College, 114 F.3d 1332, 1335

(2d Cr. 1997).

There is no dispute that the plaintiff is a nmenber of a
protected class. However, the defendant contends that the
plaintiff was not “otherw se qualified” for the position, that
the plaintiff was not discharged but resigned voluntarily, and
that the plaintiff can not establish that the adverse enpl oynent
actions she suffered occurred under circunstances giving rise to
an inference of discrimnation. “The burden that [a Title VII]
plaintiff nust neet in order to defeat summary judgnent at the
prima facie stage is not onerous, and has been descri bed as de

mnims.” Howey v. Town of Stratford, 217 F.3d 141, 150 (2d

Cir. 2000) (internal quotation marks and citations omtted).
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As to the second el enent of a prinma facie case, the Second
Circuit has stated:

[ We have | ong enphasi zed that the qualification prong
must not be interpreted in such a way as to shift into
the plaintiff's prima facie case an obligation to
anticipate and disprove the enployer's proffer of a
legitimate, non-discrimnatory basis for its decision.
To show "qualification” sufficiently to shift the burden
of providing sone explanation for discharge to the
enpl oyer, the plaintiff need not show perfect
performance or even average performance. |Instead, she
need only nmake the mninmal show ng that she possesses
the basic skills necessary for performance of the job.

The role of the qualification prong is sinply to
hel p el i m nate t he nost common nondi scri m natory reasons
for the plaintiff's rejection. 1t cannot be nore than
t hat .

In a discharge case in which the enployer has
al ready hired the enpl oyee into the job in question, the
inference of mnimal qualificationis, of course, easier
to draw than in a hiring or pronotion case because, by
hiring the enployee, the enployer itself has already
expressed a belief that she is mnimally qualified.
Moreover, when, as in this case, the enployer has
retained the plaintiff for a significant period of tine
and pronoted her, the strength of the inference that she
possesses the basic skills required for her job is
hei ght ened.

Geqgory v. Daly, 243 F.3d 687, 696 (2d G r. 2001) (internal

guotation marks and citations omtted). See also de la Cruz v.

New York City Human Resources Adnmin. Dept. of Social Servs., 82

F.3d 16, 20 (2d Gr. 1996); Slattery v. Sw ss Rei nsurance

Anerica Corp., 248 F. 3d 87, 92 (2d Cr. 2001). It is undisputed

that the plaintiff was hired by the defendant and pronoted
during her tenure. There is no evidence in the record that

Gupta was subjected to any disciplinary action at work prior to
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1998. Thus, the plaintiff has net her de m nims burden of
establishing this prong of a prima facie case.

As to the third elenment of a prima facie case, the
def endant argues that the plaintiff’s claimnust fail because
she resigned her position voluntarily, and was not di scharged.
However, an enpl oyee need not be discharged in order to suffer

an adverse enploynent action. See Lovejoy-WIson v. NOCO Mot or

Fuel , Inc., 263 F.3d 208, 223 (2d G r. 2001) (“[S]uspension

w thout pay is sufficient to constitute an adverse enpl oynent
action in this context.”).

As to the fourth elenent of a prina facie case, the
plaintiff has presented evidence that Callahan referred to her
in a derogatory manner based on her race and/or national origin.
In addition, there is substantial evidence fromwhich a jury
could conclude that the Gty |acked a good faith basis to deny
the plaintiff sick | eave, including evidence that the agents of
t he defendant received many notes from Gupta’s doctors in India
stating that Gupta had been diagnosed with typhoid fever, was
too sick to travel, and had suffered a rel apse, and that
Cal | ahan hinsel f observed that the plaintiff appeared to be weak
upon her return to work. Yet, Callahan did not accept the
expl anations fromthe plaintiff, several nenbers of her famly,
and the Indian doctors who averred to the plaintiff’s condition.
Thus, the court finds that the circunstances surroundi ng the
adverse enpl oynent actions taken against the plaintiff give rise
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to an inference of discrimnation. Therefore, the plaintiff has
satisfied her burden as to the fourth elenent of the prima facie
case.

The process for evaluating a Title VIl claimat the sumrmary
j udgnent stage has been described recently as foll ows:

Even if the plaintiff succeeds in presenting a
prima facie case, the defendant may rebut that show ng
by articulating a legitimate, non-discrimnatory reason
for the enploynment action. Upon the defendant's
articul ation of such a non-di scrimnatory reason for the
enpl oynment action, the presunption of discrimnation
arising with the establishnment of the prima facie case
drops fromthe picture. For the case to continue, the
plaintiff nust then conme forward with evidence that the
defendant's proffered, non-discrimnatory reason is a
mere pretext for actual discrimnation. The plaintiff
must produce not sinply sonme evidence, but sufficient
evidence to support a rational finding that the
| egitimate, non-discrimnatory reasons proffered by the
defendant were false, and that nore likely than not
discrimnation was the real reason for the enploynment
action. In short, the question beconmes whether the
evi dence, taken as a whole, supports a sufficient
rational inference of discrimnation. To get to the
jury, it is not enough to disbelieve the enployer; the
factfinder nust al so believethe plaintiff's explanation
of intentional discrimnation.

Wei nst ock, 224 F. 3d at 42 (internal citations, quotation marks,
and footnote omtted).

The City contends that Gupta was disciplined because of
i nsubor di nati on, “excessive, sporadic absences”, because she
failed to return to work after a | eave of 18 weeks, and because
she did not keep in contact with the Gty and inform her
supervi sors of when she expected to return to work. However, as

di scussed above, in addition to the evidence that Call ahan
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referred to her in a derogatory manner based on her race and/or
national origin, the plaintiff has produced evidence, inter
alia, that could support a conclusion that the City |acked a
good faith basis to deny her sick |eave. Accordingly, the court
concl udes that genuine issues of material fact exist as to

whet her the plaintiff was subjected to intentional

di scrimnation by the defendant, and the notion for summary
judgnent as to this count is being denied.

V. CONCLUSI ON

The defendant’s Mdtion for Summary Judgnent [Doc. # 41] is

her eby GRANTED as to the Fourth and Fifth Counts, and hereby

DENI ED as to the First, Second, Third, and Si xth Counts.
It is so ordered.
Dated this day of August, 2002, at Hartford,

Connecti cut.

Alvin W Thonpson
United States District Judge
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